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Abstract:

The African Growth and Opportunity Act (AGOA) should be modernized from a passive unilateral
preference program into an enforceable framework for reducing anti-competitive market distortions
(ACMDs). The program should preserve development-sensitive access while creating measurable
incentives for reform, opening reciprocal opportunities for U.S. exporters and investors, preventing
third-country capture, strengthening critical supply chains, and giving beneficiary countries a ladder
toward higher productivity, deeper preferences, and eventual reciprocal trade and investment
agreements. This submission proposes using the National Trade Estimate Report on Foreign Trade
Barriers as the factual record for identifying barriers in AGOA beneficiary markets, classifying those
barriers across the three ACMD pillars of property rights, domestic competition, and international
competition, and applying a country-level scorecard to measure reform progress. The framework
would address barriers imposed on U.S. exporters and investors, as well as intra-African regulatory
and administrative barriers that suppress regional scale and prevent beneficiary countries from using
AGOA preferences as a platform for diversified production. The submission also proposes that AGOA
modernization incorporate a development-sensitive reform ladder, DFC-facilitated private
investment, digital trade corridors for critical-minerals supply chains, an economic-control test to
prevent third-country capture, and targeted preference adjustments tied to verified reform. The
objective is to make AGOA’s development function operationally by linking preferences to the legal,
regulatory, customs, investment, and competition conditions that allow trade, productivity, and
private capital formation to occur.”

! Office of the United States Trade Representative, “Request for Comments on the Modernization of the African
Growth and Opportunity Act (AGOA),” Federal Register 91, no. 82 (April 29, 2026): 23142-44.
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l. Introduction

The African Growth and Opportunity Act (AGOA) should remain an important element of U.S.
economic engagement with sub-Saharan Africa. However, its current structure is not sufficient to
meet the trade, development, security, and reciprocity objectives now identified by the Office of the
United States Trade Representative (USTR). USTR has recognized that AGOA has produced limited and
uneven trade results, that benefits remain concentrated in a small number of countries and sectors,
that U.S. exporters continue to face significant barriers in beneficiary markets, that the program does
not adequately address critical minerals, and that its eligibility framework may be too diffuse to
enforce effectively.?

AGOA should be modernized around a simple proposition: U.S. preferences should create a
measurable pathway to reform. Preferential access should be preserved where it advances
development, but it should not be detached from the market conditions that determine whether trade
and investment can occur on contestable terms. Tariff preferences alone cannot overcome import
bans, non-transparent licensing, unjustified sanitary and phytosanitary measures, discriminatory
standards, weak property-rights protection, state favoritism, procurement preferences, investment
restrictions, forced localization, third-country control of strategic assets, or the intra-African
regulatory and administrative barriers that prevent regional scale.

The missing discipline is the anti-competitive market distortions (ACMD) framework. ACMDs are
government-created or government-enabled measures that impair property rights, restrict domestic
competition, or restrict international competition. They do not merely reduce U.S. export
opportunities. They also reduce the productivity, investment attractiveness, regional integration, and
growth potential of the country maintaining them. A modernized AGOA should therefore condition
continued or enhanced benefits on measurable reductions in ACMDs, while giving beneficiary
countries a clear ladder toward deeper preferences, greater investment, higher productivity, and
reciprocal trade and investment agreements.® Reducing ACMDs is also a necessary precondition for
durable growth in beneficiary countries because it improves the legal, regulatory, and competitive
conditions required for investment, regional integration, private-sector expansion, and long-term
productivity growth. It is also consistent with the Administration’s stated “trade-not-aid” approach to
Africa, including its emphasis on commercial diplomacy, trade, and investment rather than aid
dependency.*

The framework would convert USTR’s reform objectives into an administrable system. First, the 2026
National Trade Estimate Report on Foreign Trade Barriers (NTE) should serve as the factual record of
barriers that may constitute ACMDs. Second, those barriers should be classified across the property
rights, domestic competition, and international competition pillars. Third, the SRB-y ACMD model
should be used to estimate the country-level economic effects of the identified distortions, including
the cost to beneficiary countries, the lost U.S. export and investment opportunity, the implied U.S.
GDP effect, and the distortion-equivalent value, with sector examples used to show how specific
distortions operate. Fourth, AGOA should incorporate an ACMD review, scorecard, and Enhanced

2 USTR, “Request for Comments on AGOA Modernization,” 23142-43.

3 Competere LLC, Comment on Section 301 Investigations into Structural Excess Capacity and Production (submitted
to the Office of the United States Trade Representative, April 15, 2026), 4-7.

4 U.S. Department of State, “Remarks for Launch of Bureau of African Affairs Commercial Diplomacy Strategy,” May
14, 2025, https://www.state.gov/remarks-for-launch-of-bureau-of-african-affairs-commercial-diplomacy-strategy.
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Trade Remedy framework under which preference retention, preference reduction, reciprocal tariff
adjustments, product-specific treatment, or enhanced benefits are tied to verified reform.®

A modernized AGOA should also include a constructive investment pathway. The United States
should not treat AGOA only as a preference program or a penalty mechanism. It should use AGOA
eligibility, technical assistance, customs cooperation, U.S. International Development Finance
Corporation (DFC)-supported facilitation, and sector-specific agreements to help create the
institutional conditions under which private capital can enter. That support should be available across
the reform ladder, but it should become more targeted and commercially significant where
beneficiary countries reduce ACMDs, improve procurement transparency, strengthen concession
security, disclose beneficial ownership, modernize customs administration, and provide neutral
treatment to U.S. firms.®

Critical minerals and third-country capture should be treated as core AGOA modernization issues.
Formal origin rules are not sufficient where value is controlled through beneficial ownership,
financing, infrastructure concessions, processing control, offtake agreements, or transshipment. A
modernized AGOA should distinguish between nominal origin and economic control, especially in
minerals, energy, infrastructure, textiles, transportation, digital services, and other strategic sectors.
Digital trade corridors should support that objective by improving traceability, trusted data exchange,
customs predictability, financing transparency, and continuous verification of origin and economic
control. Preferences should accrue to the United States and beneficiary countries, not to non-
beneficiary third-country actors using African jurisdictions as pass-through platforms.’

Il. AGOA’s Current Structure and USTR’s Reform Objectives

AGOA authorizes preferential treatment for eligible sub-Saharan African countries and conditions
eligibility on a set of statutory criteria that include market-based economic policy, rule of law, political
pluralism, poverty reduction, worker rights, anticorruption, and the elimination of barriers to U.S.
trade and investment. The original development theory was that access to the U.S. market would
support export growth, investment, and economic reform in beneficiary countries.®

USTR’s current reform request changes the practical question. The issue is no longer only whether
preferences should be renewed. The issue is how AGOA can be structured so that preferences serve
American workers and businesses, increase demand for U.S. products, improve access for U.S.
exports, support U.S. investment, advance U.S. national-security and economic-security objectives,
strengthen critical-minerals supply-chain resilience, prevent third-country capture, create

5 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade Barriers
(Washington, DC: Office of the United States Trade Representative, 2026), 1-5; Competere LLC, Comment on Section
301 Investigations, 4-7.

¢ U.S. International Development Finance Corporation, “About Us,” accessed May 13, 2026, https://www.dfc.gov/who-
we-are/about-us; U.S. International Development Finance Corporation, “Investment Policies,” accessed May 13, 2026,
https://www.dfc.gov/what-we-offer/work-with-us/investment-policies.

7 USTR, “Request for Comments on AGOA Modernization,” 23144; United Nations Centre for Trade Facilitation and
Electronic Business, White Paper on Cross-Border Multimodal Digital Corridors: Regulatory-Related Data Exchange
to Reduce Friction in Freight Flows (Geneva: United Nations Economic Commission for Europe, 2024),
https://unece.org/sites/default/files/2024-10/WhitePaper CrossBorder-MulitmodalDigitalCorridors_Eng.pdf; World
Trade Organization, Trade Facilitation Agreement, art. 10.4.

8 African Growth and Opportunity Act, 19 U.S.C. §§ 3701, 3703; Trade Act of 1974, 19 U.S.C. §§ 2462, 2466a.




Competere

enforceable eligibility criteria, and provide a path toward reciprocal trade agreements with more
advanced beneficiary countries.®

That objective requires a program architecture that is more precise than ordinary eligibility review.
USTR already maintains the NTE as an annual inventory of barriers affecting U.S. exports, U.S. foreign
direct investment (FDI), and U.S. electronic commerce. The NTE defines foreign trade barriers broadly
as government laws, regulations, policies, or practices, including non-market policies and practices
(NMPPs), that distort or undermine fair competition. It also states that such barriers impose costs on
U.S. exports notimposed on domestic goods, undermine U.S. exporters’ competitiveness, and in
some cases prevent U.S. goods from entering the foreign market entirely.™

AGOA modernization should use the NTE to identify the barriers. The ACMD framework supplies the
economic classification, the measurement tool, the scorecard, and the pathway to verified reform.

Ill. Why AGOA Has Underperformed

AGOA’s current weakness is structural. It grants access to the U.S. market without imposing a
sufficiently objective discipline on the measures that determine whether U.S. exporters, U.S.
investors, and beneficiary-country producers can compete in the beneficiary market. A country may
receive preferential access while maintaining import prohibitions, discretionary licensing, local-
content requirements, state-favored procurement, foreign-exchange controls, non-transparent
customs administration, weak intellectual property enforcement, investment restrictions, or
standards that favor non-U.S. producers.

That structure helps explain USTR’s own diagnosis. Sub-Saharan Africa’s share of total U.S. goods
imports has remained low during AGOA'’s life. Imports under AGOA and the Generalized System of
Preferences (GSP) declined after 2011 and remained far below 2011 levels in 2025. Benefits remain
concentrated in a small number of countries, particularly South Africa, Nigeria, and Kenya, and in a
narrow set of sectors including energy, textiles and apparel, and transportation. USTR has also
identified significant barriers to U.S. agricultural exports in Angola, Ghana, Senegal, South Africa,
Tanzania, and Nigeria."

More recent utilization data confirm that this underperformance is not only historical. In 2024, U.S.
imports that claimed AGOA preferences excluding GSP totaled $7.871 billion, down from $8.620
billion in 2023 and $9.639 billion in 2022. Total imports that claimed AGOA including GSP preferences
totaled $8.234 billion in 2024, down from $9.074 billion in 2023 and $10.349 billion in 2022. The
utilization rate for AGOA including GSP also fell from 67.4 percent in 2023 to 58.9 percent in 2024.
These data are consistent with USTR’s broader conclusion that AGOA has not generated diversified,
durable, or balanced trade growth at the scale originally expected.'

The problem is that preference margins cannot substitute for contestable markets. Market access
without market contestability is commercially weak and, in many cases, commercially valueless.
Where domestic policy raises rivals’ costs, restricts entry, allocates procurement to favored firms,
limits foreign ownership, or conditions imports on domestic sourcing, tariff preferences do not

9 USTR, “Request for Comments on AGOA Modernization,” 23142, 23143-44.

10 USTR, 2026 National Trade Estimate Report, 1-5.

' USTR, “Request for Comments on AGOA Modernization,” 23143.

12 U.S. International Trade Commission, The Year in Trade 2024: Operation of the Trade Agreements Program, 76th
Report, USITC Publication 5673 (Washington, DC: U.S. International Trade Commission, September 2025), 73-74;
USTR, “Request for Comments on AGOA Modernization,” 23143.
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produce a durable trade relationship. They may simply preserve a one-way channel of access while
leaving the underlying competitive structure unchanged.™

The same distortions damage beneficiary countries. ACMDs protect incumbents, increase costs,
reduce productivity, weaken investment incentives, reduce export diversification, and keep domestic
producers dependent on narrow preference categories. Reducing ACMDs therefore benefits both
sides. It improves access for U.S. exporters and investors while increasing the beneficiary country’s
capacity to generate growth through stronger property rights, more domestic rivalry, and more open
international competition.

AGOA modernization should also address the ACMDs that African countries impose on each other.
The African Continental Free Trade Area (AfCFTA) process itself recognizes that intra-African trade is
impeded not only by tariffs, but also by non-tariff barriers, technical barriers to trade, sanitary and
phytosanitary measures, customs and administrative procedures, import and export restrictions,
licensing, charges, restrictive product standards, and regulatory requirements. These barriers
suppress regional scale, fragment supply chains, and reduce the ability of beneficiary countries to use
AGOA preferences as a platform for diversified production. They also reduce the commercial viability
of U.S. investment, because U.S. firms are less likely to invest in production, processing, logistics,
digital infrastructure, or critical-minerals supply chains where African markets remain fragmented by
regulatory and administrative barriers. AGOA modernization should therefore treat intra-African
ACMD reduction as part of the reform ladder. Eligibility and enhanced-benefit review should assess
not only whether a beneficiary country removes barriers to U.S. exports and investment, but also
whether it reduces distortions that prevent regional production networks from forming.™

IV. ACMDs, the Three Pillars, and the SRB-y Measurement Framework

Anti-competitive market distortions are government-created or government-enabled measures that
impair the conditions of competition by weakening property rights, restricting domestic competition,
or restricting international competition. They include tariffs and border non-tariff barriers, but their
most important effects often arise behind the border. Layered regulation, discretionary enforcement,
procurement preferences, investment restrictions, state favoritism, subsidies, directed credit,
localization mandates, weak contract enforcement, and regulatory barriers can materially suppress
innovation, productivity, market access, and income growth.'

The Competere framework classifies ACMDs across three pillars. Property Rights (PR) captures
distortions that weaken legal certainty, contract enforcement, investment security, judicial recourse,
intellectual property protection, access to assets, and the expected return on investment. Domestic
Competition (DC) captures distortions that restrict rivalry within the domestic market, including state
aid, directed credit, licensing barriers, procurement preferences, protected incumbents, state-owned
enterprise advantages, labor-market restrictions, and regulatory structures that reduce contestability.
International Competition (IC) captures distortions that impede cross-border competition and market

13 Competere LLC, Comment on Section 301 Investigations, 15-18.

14 United Nations Conference on Trade and Development, Non-Tariff Measures and Deep Regulatory Integration in the
African Continental Free Trade Area (Geneva: United Nations, 2024), ix, 5, 39; International Trade Administration,
“African Continental Free Trade Area,” April 13, 2022, https://www.trade.gov/market-intelligence/african-continental-
free-trade-area-0; African Continental Free Trade Area, “Non-Tariff Barriers,” accessed May 13, 2026,
https://tradebarriers.africa.

15 Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy: Trade
Liberalisation, Competitive Markets and Property Rights Protection (London: Routledge, 2023), 102-12.
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access, including tariffs, import prohibitions, discriminatory standards, conformity assessment
burdens, customs barriers, localization mandates, foreign ownership restrictions, and other
measures that raise compliance costs or foreclose foreign entry.'®

The SRB-y model translates changes in these pillars into expected effects on GDP per capita and
related economic outcomes. The model is designed to capture policy and institutional inputs, not
merely ex post trade flows. It therefore identifies the underlying distortions that reduce wealth
creation and then estimates the economic gains that would follow from reducing those distortions.
That feature is essential for AGOA. The core question is not only whether a beneficiary country exports
goods to the United States. The core question is whether its legal and regulatory system permits the
competition, investment, and productivity growth that would allow preference access to become a
ladder to reciprocal trade and investment.

Competere’s prior work using the NTE shows how a descriptive inventory of barriers can be converted
into a quantitative ACMD framework. The NTE supplies the factual record. The ACMD framework
classifies each measure by pillar, assigns a distortion effect, estimates economic cost, and the
Enhanced Trade Remedy identifies reform steps capable of reducing the distortion score."

V. Economic Effect Calculation

The economic calculation supplies the basis for prioritization, remedy calibration, and reform
incentives. For purposes of AGOA modernization, the initial calculation should be conducted at the
country level. The 2026 NTE should be used to identify barriers maintained by AGOA beneficiary
countries that may constitute ACMDs. Those measures should then be classified across the property
rights, domestic competition, and international competition pillars and used to develop a country-
level distortion profile. The resulting country-level assessment would estimate the economic loss
borne by the beneficiary country from its own distortions, the lost U.S. export and investment
opportunity, the implied U.S. GDP effect, and the preference-adjustment value associated with the
distortion. Sector examples should be used to illustrate how the distortions operate.™

The Market Distortions Performance Index (MDPI) is a comparative index architecture built on the
ACMD framework and the SRB-y growth model. It converts policy and institutional conditions into
normalized distortion scores, pillar-level breakdowns, and country comparisons across the three
pillars of international competition, domestic competition, and property rights. It is not merely an
ordinal ranking. It also measures distance from the non-distorted frontier and expresses that distance
as GDP per capita foregone from ACMDs.

The country-level examples below illustrate how the MDPI method can be used to translate structural
market distortions into a comparable score. ACMD Mass reflects the estimated percentage of GDP
per capita foregone because of anti-competitive market distortions across the three pillars. The
indicative U.S. offsetting tariff equivalent shown below is calculated using the import-exposure offset
method. Under that method, ACMD Mass is multiplied by 0.375, reflecting a 25 percent proxy for
baseline U.S. commercial exposure and a 1.5x macroeconomic multiplier. These figures should be
treated as methodological examples for AGOA modernization, not as final AGOA determinations.

Country ACMD Mass | Indicative U.S. Offsetting Tariff Equivalent

16 Competere LLC, Comment on Section 301 Investigations, 15-18.

17 Competere LLC, A Quantitative Framework for Measuring and Reducing Anti-Competitive Market Distortions Using
the National Trade Estimate (2026), 1-5.

18 Competere LLC, Comment on Section 301 Investigations, 4-7.
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Tanzania 112.10 % 42.04 %
Senegal 110.81 % 41.55%
Kenya 103.57 % 38.84 %
Nigeria 98.70 % 37.01%
Ghana 89.85 % 33.69 %
South Africa 65.20 % 24.45 %

The calculation should be framed as a reform incentive, not merely as a basis for penalty. Reducing
ACMDs would increase beneficiary-country productivity, strengthen investment confidence, improve
domestic market contestability, reduce rent-seeking, and create a path to deeper trade relationships.
It would also improve U.S. export access and increase demand for U.S. goods, services, capital
equipment, infrastructure, digital services, energy inputs, agricultural products, and strategic-sector
investment.'

The NTE already recognizes the measurement problem. It explains that estimating the impact of
foreign barriers requires information on the costs imposed by the measure and market conditions in
the United States, the imposing country, and third countries, and that such information is often
unavailable. The ACMD framework fills that gap by using a structural model to estimate the distortion
burden and the expected gains from reform.*

VI. AGOA ACMD Review, Scorecard, and Reform Mechanism

AGOA modernization should incorporate an ACMD review, scorecard, and Enhanced Trade Remedy
framework, as set out in Annex B. The mechanism should translate USTR’s reform objectives into a
repeatable process that can identify distortions, classify them by pillar, measure their country-level
economic effect, create a reform action plan, and adjust benefits or remedies as reforms are verified.
The purpose is to make AGOA enforceable, measurable, and development-sensitive by linking
benefits to verified reductions in the distortions that suppress trade, investment, productivity, and
regional integration.

The mechanism should operate in six steps. First, USTR would identify candidate measures using the
NTE, stakeholder submissions, agency information, customs data, and country consultations.
Second, each measure would be classified by ACMD pillar. Third, the country-level economic effect
would be quantified using the SRB-y model, with sector examples used to illustrate how specific
distortions operate. Fourth, the measure would be assighed to a scorecard entry with a defined reform
action. Fifth, AGOA treatment would be adjusted through preference retention, enhanced benefits,
preference reduction, product-specific suspension, reciprocal tariff adjustment, or other lawful
mechanisms. Sixth, verified reform would reduce or remove the adjustment and could move the
beneficiary country to enhanced benefits or reciprocal partnership discussions.*

The scorecard should not operate as an all-or-nothing eligibility device. Partial suspension, product-
specific treatment, notice-and-cure periods, reform benchmarks, and staged restoration would be
more effective. A country that removes a poultry import ban, implements transparent SPS procedures,
or opens infrastructure procurement should receive credit for that reform. A country that restores the
barrier or replaces it with another distortion should lose that credit.

19 Competere LLC, Comment on Section 301 Investigations, 18-28.
20 Competere LLC, Comment on Section 301 Investigations, 4-7.
2L USTR, 2026 National Trade Estimate Report, 4.
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The NTE already tracks both barriers and reforms in other contexts, including Agreements on
Reciprocal Trade (ARTs). A modernized AGOA could use similar logic without eliminating its
development function. Preferences would become part of an enforceable reform bargain: access to
the U.S. market would remain available, but the conditions for retaining or deepening that access
would be more specific, measurable, and tied to market contestability.?

VIIl. Objective Eligibility Criteria and Enforcement Pathway

USTR has asked whether current AGOA eligibility criteria are too numerous and therefore undermine
effective enforcement. The better reform is not to abandon eligibility criteria, but to make them more
objective, measurable, and connected to the distortions that limit U.S. exports, suppress beneficiary-
country productivity, and allow third-country capture.

AGOA already contains a statutory basis for a more disciplined eligibility review. Section 104 of AGOA
requires that a beneficiary country have established, or be making continual progress toward
establishing, a market-based economy, the rule of law, political pluralism, the right to due process,
elimination of barriers to U.S. trade and investment, economic policies to reduce poverty, a system to
combat corruption and bribery, and protection of internationally recognized worker rights. The statute
also excludes countries that undermine U.S. national security or foreign policy interests or engage in
gross violations of internationally recognized human rights. Section 506A of the Trade Act of 1974
requires annual review of each beneficiary country’s progress and permits termination of beneficiary
status where eligibility requirements are not met. It also permits the President to withdraw, suspend,
or limit duty-free treatment for specific articles where that would more effectively promote
compliance than terminating a country’s designation.?

An ACMD-based eligibility screen would organize criteria around PR, DC, and IC. Under PR, the
eligibility review should assess contract enforcement, investor protection, anticorruption
enforcement, transparency of concessions, protection of intellectual property, predictable licensing,
and the ability to challenge regulatory decisions. Under DC, it should assess competitive neutrality,
state-favored enterprises, procurement openness, local-content requirements, discretionary
licenses, price controls, and protected incumbents. Under IC, it should assess import bans, tariffs,
SPS and TBT barriers, customs administration, trade facilitation, foreign ownership restrictions,
services barriers, digital restrictions, and treatment of U.S. exporters and investors.

Eligibility should also distinguish between severe systemic ACMDs and remediable sector-specific
barriers. Severe systemic distortions may justify broader review or suspension. Sector-specific
distortions should be addressed through sector-specific scorecard entries and targeted reform
benchmarks. That approach would give USTR leverage while preserving the ability to reward reform.

A credible enforcement pathway should include annual ACMD scorecards, a public list of priority
distortions, country action plans, a notice-and-cure period, partial suspension authority, verification
of reform, and restoration or enhancement of benefits when reforms are implemented. Repeated
reintroduction of barriers should trigger reinstatement of the prior adjustment and possible
escalation.

22 Competere LLC, Comment on Section 301 Investigations, 4-7.
23 USTR, 2026 National Trade Estimate Report, 4-5.
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VIll. Development-Sensitive Reform Ladder

AGOA should become a ladder from baseline preferences to reform-conditioned enhanced benefits
and, where appropriate, reciprocal trade and investment agreements. The ladder should preserve
development-sensitive access while aligning benefits with measurable reductions in ACMDs.

The baseline preference track should preserve access for poorer and lower-capacity beneficiary
countries while imposing minimum requirements that prevent abuse. These minimum requirements
should include transparency, basic customs cooperation, anti-circumvention controls, respect for
property rights, and a commitment not to impose new unjustified barriers to U.S. exports.

The reform-conditioned enhanced track should provide more secure or broader benefits for countries
that reduce ACMDs. Possible benefits could include longer-duration eligibility, expanded product
coverage where appropriate, faster customs cooperation, trusted trader treatment, investment
facilitation, technical assistance tied to specific reforms, and priority consideration for sectoral
agreements.

The reciprocal partnership track should apply to more advanced or strongly reforming countries. It
could include bilateral trade agreements, critical-minerals agreements, digital trade commitments,
customs and trade facilitation agreements, infrastructure procurement disciplines, investment
protections, and mutual commitments to reduce non-tariff barriers. The purpose is to move countries
from unilateral preferences toward reciprocal, pro-competitive economic partnership.

Across all tracks, AGOA modernization should identify how U.S. government tools can facilitate
catalytic private investment without converting AGOA into an aid program. The U.S. International
Development Finance Corporation (DFC) should be treated as a relevant implementation partner
where beneficiary countries are working to improve the conditions for private investment. At the
baseline level, this may include project identification, technical assistance, feasibility support, and
coordination with reforms in customs administration, procurement transparency, and investment
protection. As countries move up the reform ladder, DFC-related support should become more
targeted and commercially significant, including priority consideration for projects in ports, logistics
corridors, energy systems, digital infrastructure, cold-chain capacity, mining-related infrastructure,
processing facilities, and other assets needed to convert market-opening reforms into actual trade
and investment flows. The purpose is to help create the institutional conditions under which private
capital can enter. DFC support should therefore complement, rather than substitute for, reforms that
improve property-rights protection, concession security, beneficial ownership disclosure, customs
administration, procurement openness, and neutral treatment of U.S. firms.*

This structure would strengthen AGOA’s development function rather than weaken it. ACMD reduction
is a growth strategy for beneficiary countries. It supports investment, export diversification, domestic
entry, innovation, property rights, and stronger institutions. Competere’s prior work on developing
countries emphasizes that poorer and more distorted economies have the most to gain from lowering
distortions, especially in PR and DC, where less visible barriers often impose the greatest long-term
drag.”®

24 DFC, “About Us”; DFC, “Investment Policies.”
25 Shanker A. Singham, Trade Policy in the Trump Administration: Advancing Reduction of Anti-Competitive Market
Distortions (Competere LLC, August 2025), 40.

11
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IX. Third-Country Capture and Economic-Control Test

Third-country capture should be treated as a central AGOA modernization issue. USTR has asked how
AGOA can ensure that preferences accrue predominantly to the United States and beneficiary
countries rather than third countries. That question cannot be answered by formal origin rules alone.®

Rules of origin identify where a product is produced or transformed. They do not necessarily identify
who captures the economic value. A product may satisfy formal origin requirements while the
controlling economic interest lies with a non-beneficiary third-country actor through ownership,
financing, processing, infrastructure control, technology control, or offtake agreements. That risk is
especially acute in critical minerals, energy, infrastructure, transportation, textiles and apparel, and
other sectors where state-backed financing and vertically integrated supply chains can shift the value
of market access away from the beneficiary country.

AGOA modernization should therefore add an economic-control test. The test should examine
beneficial ownership, source of financing, control of production assets, control of processing
facilities, control of transport and port infrastructure, control of offtake rights, supply-chain
traceability, transshipment risk, and the role of state-backed or state-directed third-country entities.
The relevant issue is whether the preference advances U.S. and beneficiary-country interests or
strengthens a third-country strategy of supply-chain control.

China should be addressed with precision. The NTE’s China chapter documents a state-led, non-
market trade regime, industrial plans targeting strategic sectors, efforts to displace foreign firms, and
the creation of dependencies in sectors critical to economic security. Those concerns are directly
relevant when Chinese ownership, financing, infrastructure control, or offtake arrangements
determine the economic substance of AGOA trade flows.?

X. Critical Minerals Supply-Chain Framework

Critical minerals require a dedicated AGOA framework. USTR has identified sub-Saharan Africa’s role
in critical-mineral supply chains as an emerging issue of national interest. A modernized AGOA should
treat critical minerals not only as an export category, but as a supply-chain governance problem.

The critical-minerals framework should classify distortions across PR, DC, and IC. PR issues include
concession security, contract enforcement, protection against arbitrary revocation, corruption in
licensing, and transparency of mining rights. DC issues include state favoritism, monopoly rights,
procurement preferences, domestic processing mandates, infrastructure access, and local-content
requirements that entrench incumbents. IC issues include foreign ownership restrictions, export bans
or taxes, restrictions on unprocessed minerals, discriminatory permitting, offtake control, and third-
country capture of processing or transport routes.

AGOA benefits in critical-minerals-related sectors should be conditioned on stronger transparency
requirements. These should include beneficial ownership disclosure, financing disclosure, offtake
disclosure, infrastructure access commitments, non-discriminatory permitting, traceability, anti-
transshipment controls, and investment protections. Countries that meet those requirements should
receive enhanced eligibility for U.S. investment facilitation, infrastructure cooperation, processing
partnerships, and reciprocal critical-minerals agreements.

26 USTR, “Request for Comments on AGOA Modernization,” 23144,
2T USTR, 2026 National Trade Estimate Report, 72-123.
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AGOA modernization should also support creating digital trade corridors (DTCs) for critical minerals
moving from beneficiary countries into U.S.-linked supply chains. A DTC should operate as a
standards-based digital layer connecting customs authorities, port operators, logistics providers,
regulators, approved firms, lenders, insurers, and buyers through trusted data. In the critical-minerals
context, that data should include origin, beneficial ownership, concession status, financing, chain of
custody, permits, inspections, processing history, infrastructure access, and offtake arrangements.
This would help private lenders, insurers, purchasers, and logistics providers participate in African
critical-minerals supply chains with stronger traceability, lower compliance uncertainty, and greater
confidence that AGOA benefits are not being captured by non-beneficiary third-country actors. For
critical minerals, a DTC should not be treated only as a customs modernization tool. It should support
continuous verification of origin and economic control, reduce duplicative documentation, identify
third-country capture risks, and allow compliant operators to move goods with lower friction. Where
appropriate, DFC-supported project development or finance should be paired with DTC-enabled
transparency only where participating countries adopt clear rules on concessions, ownership, offtake,
customs treatment, and non-discriminatory infrastructure access.®

The development benefit is substantial. Transparent and contestable mineral regimes reduce the
ability of oligarchic or state-backed actors to capture natural-resource wealth. They increase the
likelihood that mineral production supports domestic productivity, infrastructure, legal certainty, and
broader economic growth. They also reduce U.S. exposure to concentrated supply-chain
dependencies.

XI. U.S. Export, Worker, and Investment Opportunities

AGOA should be evaluated not only by beneficiary-country exports to the United States, but by the
reciprocal commercial opportunities it creates for U.S. exporters, workers, and investors. USTR has
specifically asked how AGOA can increase demand for U.S. products, create U.S. jobs, and create
investment opportunities for U.S. companies, including in infrastructure.®

Agriculture should be a principal test case. The NTE identifies import bans, discretionary licensing,
unjustified SPS restrictions, and other measures affecting U.S. meat, poultry, grain, biotechnology,
animal genetics, processed food, and beverage exports in several AGOA markets. Removing those
barriers would support U.S. farmers, ranchers, food processors, input suppliers, logistics firms, cold-
chain providers, and agricultural technology exporters.

Infrastructure should be another test case. AGOA countries often need ports, roads, rail, energy,
power, telecoms, and digital systems. U.S. firms cannot compete effectively if procurement remains
opaque, sole-sourced, dependent on subsidized third-country financing, or tied to local-content or
technology-transfer requirements. Transparent procurement, open bidding, anticorruption
enforcement, and neutral treatment of U.S. firms should become part of the AGOA scorecard.

Services and digital trade should be included. Data localization, local presence, streaming and
content quotas, foreign ownership caps, digital taxes, licensing fees, platform-specific remedies, and

28 United Nations Centre for Trade Facilitation and Electronic Business, White Paper on Cross-Border Multimodal
Digital Corridors: Regulatory-Related Data Exchange to Reduce Friction in Freight Flows (Geneva: United Nations
Economic Commission for Europe, 2024); World Trade Organization, Trade Facilitation Agreement, art. 10.4; U.S.
International Development Finance Corporation, “DFC Highlights Landmark Critical Minerals Investments to
Strengthen U.S. National Security During State Department Ministerial,” February 4, 2026.

2 USTR, “Request for Comments on AGOA Modernization,” 23143.
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restrictions on cross-border data flows can function as non-tariff barriers that disproportionately
affect U.S. firms. These measures are especially important where U.S. comparative advantage lies in
cloud services, digital platforms, financial services, logistics, software, cybersecurity, entertainment,
and advanced communications.

Critical minerals and energy should be treated as investment opportunities as well as supply-chain
priorities. U.S. firms should be able to invest in mining, processing, logistics, infrastructure, power,
storage, and offtake arrangements on neutral terms. The AGOA framework should reward countries
that provide transparent concessions, secure contract rights, open infrastructure access, and anti-
capture protections. DTC-enabled transparency should be treated as part of that investment
opportunity, because traceability, ownership disclosure, customs predictability, and verified offtake
information can make private financing and U.S. commercial participation more viable.

DFC-supported facilitation and DTC-enabled transparency should be treated as part of the same
investment architecture. For U.S. firms, the commercial barrier is often not only tariff treatment, but
the absence of reliable information, predictable customs treatment, secure concessions, traceable
ownership, bankable offtake arrangements, and transparent procurement. AGOA modernization
should therefore connect market-access reform to the practical conditions that allow U.S. exporters,
investors, lenders, insurers, logistics providers, and technology firms to participate. Where countries
reduce ACMDs and adopt transparent rules, U.S. tools can help facilitate private-sector participation
in infrastructure, critical minerals, processing, energy, digital systems, agriculture, and logistics.
Where countries retain opaque concessions, local-content mandates, discretionary licensing,
procurement favoritism, data localization, or third-country control of strategic assets, the same level
of enhanced treatment should not apply.

Manufacturing and technological competitiveness should be treated as distinct AGOA objectives. U.S.
manufacturing benefits when African markets purchase U.S. capital equipment, machinery, vehicles,
energy systems, medical technologies, digital infrastructure, logistics systems, and advanced
manufacturing inputs, and when African supply chains provide secure and transparent sources of
critical minerals and intermediate goods. U.S. technological competitiveness benefits when
beneficiary countries avoid data-localization mandates, discriminatory licensing, local-presence
requirements, forced technology transfer, and platform-specific obligations that restrict U.S. digital
and technology firms. AGOA should therefore reward countries that open procurement, protect
intellectual property, permit neutral participation in processing and manufacturing projects, and
adopt interoperable digital trade systems that lower the cost of moving goods, services, and data
across borders.*®

XIl. How the Framework Achieves USTR’s Stated Goals

The proposed framework converts USTR’s reform objectives into concrete program tools. It preserves
development-sensitive preferences, but ties continued or enhanced access to measurable reductions
in ACMDs, enforceable eligibility criteria, and targeted reform pathways.*'

USTR Federal Register topic AGOA ACMD pathway

How AGOA can better address non-tariff barriers Classify NTE barriers as ACMDs across PR, DC, and IC pillars; assign reform benchmarks, verification steps, and
and other impediments to U.S. exports targeted consequences for persistent barriers.

How AGOA can assist in increasing demand for U.S. Use AGOA scorecards to open agriculture, energy, infrastructure, digital, services, logistics, and strategic-sector
products and creating U.S. jobs markets to U.S. exporters, workers, and firms.

30 USTR, “Request for Comments on AGOA Modernization,” 23143-44.
3L USTR, “Request for Comments on AGOA Modernization,” 23143-44.
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How AGOA can be used to create investment
opportunities for U.S. businesses across sectors,
including infrastructure

Require transparent procurement, concession security, investment protections, open infrastructure access,
beneficial ownership disclosure, and neutral treatment of U.S. firms.

What other U.S. government programs or agencies
can be used to amplify the impacts of AGOA

Use DFC, trade-facilitation cooperation, customs assistance, technical assistance, and other U.S. government
tools to facilitate private-sector investment where beneficiary countries reduce ACMDs.

The extent to which current AGOA eligibility criteria
are too numerous, and thus undermine effective
enforcement

Organize eligibility review around the three ACMD pillars: property rights, domestic competition, and international
competition.

The extent to which current AGOA eligibility criteria
are too broad and, if so, what criteria should be
made more specific and objective

Convert broad eligibility criteria into objective scorecard benchmarks, including customs transparency,
procurement openness, investment protection, due process, anticorruption, and removal of barriers to U.S. trade
and investment.

Whether new eligibility criteria should be added to
AGOA

Add criteria addressing ACMD reduction, third-country capture, beneficial ownership transparency, critical-
minerals governance, digital trade restrictions, and market-access parity for the United States.

Whether certain AGOA statutory provisions should
be added, removed, or modified to increase the
likelihood that beneficiary countries graduate after a
reasonable period of time

Use the reform ladder to move countries from baseline preferences to enhanced benefits and, where appropriate,
reciprocal trade or investment agreements.

How AGOA should be modified to improve the
resilience of the U.S. supply chain for critical
minerals

Apply a critical-minerals ACMD screen covering ownership, financing, concession security, permitting, processing,
infrastructure, offtake, traceability, and third-country capture.

Whether impediments exist within AGOA to effective
enforcement of eligibility criteria

Replace all-or-nothing eligibility review with annual ACMD scorecards, notice-and-cure periods, partial
suspension, product-specific treatment, and restoration after verified reform.

Methods to strengthen enforcement of and better
promote compliance with AGOA's eligibility criteria

Link preference retention, enhanced benefits, product-specific suspension, and reciprocal treatment to verified
reduction of identified ACMDs.

Whether AGOA should include additional
considerations for graduation from the program, in
addition to a consideration of income thresholds

Add graduation considerations based on ACMD scorecard performance, institutional readiness, market-access
parity, critical-minerals governance, procurement openness, and progress toward reciprocal partnership.

How AGOA may be structured to protect American
workers and combat unfair trading practices

Remove barriers that suppress U.S. exports and investment; address non-market policies, procurement
preferences, forced localization, import bans, and third-country capture.

How AGOA may be structured to increase U.S.
exports

Condition benefits on removal of import bans, licensing discretion, unjustified SPS and TBT measures, customs
barriers, discriminatory tariffs, and services restrictions.

How AGOA may be structured to increase U.S.
manufacturing competitiveness

Reward countries that purchase U.S. capital equipment, machinery, vehicles, energy systems, medical
technologies, digital infrastructure, logistics systems, and advanced manufacturing inputs.

How AGOA may be structured to ensure beneficiary
countries give the United States the same market
access as those countries offer other developed
economies

Add a market-access parity principle requiring equivalent commercial opportunity for U.S. exporters and investors
where beneficiary countries grant preferential access to other developed economies.

How AGOA may be structured to increase U.S.
technological competitiveness

Address data localization, discriminatory licensing, local-presence requirements, forced technology transfer,
platform-specific obligations, and digital trade barriers affecting U.S. technology firms.

How AGOA may be structured to strengthen U.S.
national and economic security

Prevent third-country capture, reduce strategic dependencies, prioritize secure critical-minerals and infrastructure
supply chains, and use economic-control tests alongside rules of origin.

How AGOA can be modified to ensure trade
preferences accrue predominantly to the United
States and beneficiary countries, rather than third
countries

Add an economic-control test covering beneficial ownership, financing, processing control, infrastructure control,
offtake arrangements, transshipment risk, and state-backed third-country entities.

Whether, and the means by which, the United States
could upgrade its relationship with beneficiary
countries, including through bilateral trade
agreements

Use the AGOA ladder to move reforming or more advanced countries toward reciprocal trade agreements, critical-
minerals agreements, digital trade commitments, customs agreements, and investment disciplines.

XIll. Conclusion

AGOA should not remain a static preference program. It should become an enforceable reform ladder.
USTR has identified the problem set: weak trade performance, limited diversification, barriers to U.S.
exports, inadequate critical-minerals treatment, weak enforceability, third-country leakage risk, and
the absence of a disciplined path to reciprocal agreements. The ACMD framework provides the

missing operational answer.

A modernized AGOA should use the NTE to identify barriers, classify them by the PR, DC, and IC
pillars, calculate country-level economic effects, assign scorecard treatment, and condition
preference retention or enhancement on verified reform. That approach should address barriers
imposed on U.S. exporters and investors, as well as intra-African ACMDs that suppress regional scale
and prevent beneficiary countries from using AGOA preferences as a platform for diversified

production.
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The reform pathway should be development sensitive. Countries that reduce ACMDs should receive
deeper, more secure, and more valuable benefits, including stronger investment facilitation, DFC-
supported project development where appropriate, digital trade corridors, and priority consideration
for reciprocal trade, investment, and critical-minerals arrangements. Countries that maintain or
expand distortions should face calibrated preference reductions, reciprocal tariff adjustments,

product-specific consequences, or other lawful mechanisms tied to the persistence of the underlying
distortion.

The result would be a more reciprocal AGOA, a stronger U.S.-Africa commercial relationship, a better
development pathway for beneficiary countries, and a more secure U.S. supply-chain posture. The
purpose is not to weaken AGOA’s development function. It is to make that function operational by
linking preferences to the market conditions that allow trade, investment, productivity, and private
capital formation to occur.
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Annex A. NTE-Derived ACMD Examples for AGOA Countries

The 2026 NTE provides the factual record for the following illustrative AGOA-country ACMD examples. The entries below are illustrative and should be
expanded after final selection of countries and sectors. Senegal and Tanzania are referenced in USTR’s AGOA notice, but the 2026 NTE does not include

standalone Senegal or Tanzania country chapters.®

Country NTE barrier or measure NTE category ACMD pillar Why it functions as an U.S. interest affected Potential AGOA reform Eligibility or scorecard Citation
ACMD pathway treatment
Angola Presidential Decree Import bans / restrictions IC/DC Conditions import access U.S. agricultural exports, Remove domestic- Priority IC barrier; notice- USTR, NTE 2026, 12.
213/23 restricts imports, on domestic sourcing especially animal contracting precondition; and-cure; sector-specific
primarily agricultural efforts and protects local products and staple adopt transparent import preference review if
products, and conditions suppliers from import foods. authorization criteria. retained.
authorization on attempts competition.
to contract with Angolan
suppliers.
Angola 2025 suspension of Import licensing IC/PR Non-transparent license U.S. poultry and offal Publish licensing criteria, High-priority IC/PR USTR, NTE 2026, 12-13.
animal-product import suspension forecloses exports. timelines, appeal rights, scorecard item;
licenses affected nearly market access and and risk-based permit restoration upon verified
99 percent of U.S. undermines predictability. rules. permit issuance.
agricultural exports to
Angola; some poultry
products remain denied
permits.
Angola No effective risk SPS IC Applies broad testing and U.S. agricultural and food Adopt risk-based SPS SPS reform benchmark; USTR, NTE 2026, 13.
management program for documentation without exports. procedures and recognize technical assistance
veterinary and sanitary risk management, raising U.S. certifications where could be paired with
control; HS Chapters 2 to costs and delaying entry. appropriate. verification.
23 require laboratory
testing and health
certificates.
Angola Simplified contracting, Government procurement DC/PR/IC Procurement discretion U.S. infrastructure, Open tender rules, Procurement USTR, NTE 2026, 13.
closed bidding, and direct favors select firms and services, and equipment publication, timeframes, transparency scorecard
awards remain common in reduces contestability for firms. appealrights, and anti- item.
procurement. foreign suppliers. corruption enforcement.
Angola Export controls on raw Export restrictions DC/IC Restricts open trade in raw Critical minerals, timber, Publish criteria; avoid Critical-minerals screen USTR, NTE 2026, 15.
materials, especially materials and can distort agricultural supply chains, discretionary bans; allow item.
minerals, timber, and supply chains and U.S. processors and transparent processing
agriculture, promote local processing decisions. investors. and export regimes.
processing through taxes,
bans, or licenses.
Ghana Tariffs and levies include Import policies / taxes IC Layered charges raise U.S. goods exports, Reduce or phase out IC cost-burden item. USTR, NTE 2026, 215-216.
Ghana EXIM levy, Special import costs and reduce machinery, equipment, import-specific levies;
Import Levy, freight levy, U.S. price agricultural products. clarify de minimis and VAT
and effective VAT of 20 competitiveness. treatment.
percent.
Ghana Tilapia import ban and Import bans / permits IC Directly restricts U.S. U.S. fish, corn, poultry, Replace bans and permit Priority agriculture USTR, NTE 2026, 216.
limited import permits for market access in and food exporters. limits with transparent, market-access item.
corn, poultry, and poultry agricultural products. risk-based rules.
products.
Ghana Excavator import permit Import permits / customs IC/PR Discretionary permitting U.S. equipment exporters, Publish criteria, deadlines, Critical minerals and USTR, NTE 2026, 216.
regime is slow and lacks and delays impair mining and infrastructure end-use verification, and infrastructure scorecard
transparency, causing predictable trade and firms. appeal process. item.
customs delays and investment in mining and
demurrage. construction equipment.
Ghana Customs clearance Customs barriers IC/PR Customs opacity raises U.S. exporters, logistics Customs modernization, Trade facilitation USTR, NTE 2026, 216-217.
remains delayed, erratic, costs, damages providers, agriculture, risk-based inspection, benchmark.
and affected by perishable goods, and consumer goods. anti-corruption controls,
corruption; 60 to 80 weakens legal certainty. WTO valuation
notification.

32 Office of the United States Trade Representative, 2026 National Trade Estimate Report, table of contents, Ghana, Kenya, Nigeria, South Africa, Angola, and other country

chapters.
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percent of imports are
inspected or scanned.
Ghana Government procurement Government procurement DC/IC/PR Limits foreign U.S. infrastructure, Transparent tenders, Procurement and third- USTR, NTE 2026, 218.
often uses sole sourcing, participation and vehicle, services, and limits on sole sourcing, country capture scorecard
domestic preference privileges domestic or equipment firms. non-discrimination, item.
margins of 7.5 to 20 third-country financed financing disclosure.
percent, local vehicle suppliers.
preferences, subsidized
financing, and opaque
tender processes.
Ghana Mining restrictions include Investment barriers / PR/DC/IC Limits investment and U.S. mining, equipment, Transparent mining Critical-minerals ACMD USTR, NTE 2026, 219-220.
limits on small-scale mining allocates mineral-sector processing, and concessions, neutral screen.
licenses, minimum opportunities through infrastructure firms. ownership rules, clear
investment thresholds, ownership, procurement, local-content limits,
Ghanaian entity and local participation beneficial ownership
requirements, government conditions. disclosure.
free equity, local
procurement, and local
ownership or
management
requirements.
Kenya High EAC tariff bands and Tariffs IC High tariffs restrict import U.S. agriculture, food, Reduce priority tariffs or IC tariff scorecard item. USTR, NTE 2026, 320-321.
sensitive goods rates competition and affect textile inputs, and provide U.S.-specific
including textiles, dairy, U.S. agricultural and consumer products. reciprocal access
corn, rice flour, wheat consumer goods access. commitments.
flour, and sugar.
Kenya PVoC requires TBT / conformity IC/PR Adds compliance costs, U.S. manufacturers and Accept U.S. TBT reform benchmark. USTR, NTE 2026, 321-322.
preshipment inspection, assessment delays, and uncertainty agricultural exporters. standards/certifications
certificates of conformity, beyond necessary safety where equivalent; use
fees, and consignment-by- review. risk-based conformity
consignment treatment assessment.
for many goods.
Kenya DVS no-objection letters SPS /import permits IC/DC Uses administrative U.S. meat, dairy, and Limit review to science- Priority SPS scorecard USTR, NTE 2026, 322.
for meat, dairy, and discretion and local poultry exporters. and risk-based criteria; item.
poultry are discretionary availability to restrict require written reasons
and may depend on local imports, protecting and appeals.
availability rather than domestic suppliers.
sanitary grounds.
Kenya Aflatoxin limit for corn is SPS IC Creates a method-based U.S. corn exporters and Align with Codex or SPS benchmark. USTR, NTE 2026, 322.
10 ppb, below Codex and barrier that can exclude processors. provide scientific risk
U.S. limits, without U.S. corn despite assessment; accept
adequate scientific international standards. mitigation processing.
justification.
Kenya Buy Kenya Build Kenya, Government procurement DC/IC Limits contestability and U.S. infrastructure, Non-discriminatory Procurement scorecard USTR, NTE 2026, 322-323.
local vehicle preferences, links public procurement automotive, services, procurement, transparent item.
local-content plans, to domestic preference equipment, and digital tenders, limits on offsets,
offsets, and requirements rather than value. suppliers. publication of awards.
for Kenyan employment in
procurement.
Kenya Data localization and local Services / digital trade IC/PR Restricts cross-border U.S. cloud, software, Trusted cross-border data Digital services scorecard USTR, NTE 2026, 324.
processing requirements data flows and raises cybersecurity, data, and transfer framework; item.
for certain data and costs for U.S. cloud and digital firms. remove mandatory
critical infrastructure. digital service providers. localization except narrow
security cases.
Kenya Mining rules require Investment barriers / PR/DC/IC Restricts foreign U.S. mining, processing, Transparent concession Critical-minerals ACMD USTR, NTE 2026, 324.
Kenyan ownership in mining participation and can equipment, and and ownership rules; screen.
certain mining activities, deterinvestment in infrastructure firms. neutral treatment;
local listing, and mineral development. beneficial ownership and
government free-carried offtake disclosure.
interest.
Nigeria Import prohibitions on 25 Import bans IC Directly excludes U.S. U.S. agriculture, food, Eliminate bans or replace Priority IC barrier; possible USTR, NTE 2026, 376.
product categories, products and protects pharmaceuticals, with WTO-consistent, risk- sector suspension if
including beef, pork, domestic or third-country consumer goods. based rules. retained.
poultry, vegetable oils, suppliers.
beverages, medicaments,
used clothing, footwear,
and bags.
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freezing and certification
for diseases already
eradicated in the United
States and approve only
limited cuts.

based product limitations
that constrain U.S. pork
exports.

status and expand
approved cuts based on
WOAH standards.

Nigeria Supplemental import Import policies / tariffs IC Raises U.S. export costs U.S. goods exporters Reduce or bind charges; Tariff burden scorecard USTR, NTE 2026, 375.
adjustment taxes create and reduces across affected tariff lines. publish tariff schedule and item.
combined duties and contestability. phase-out plan.
charges above 50 percent
on 79 tariff lines, with
some at or above the
ECOWAS 70 percent limit.
Nigeria Customs clearance is Customs barriers IC/PR Creates unpredictable U.S. exporters, logistics National Single Window, Trade facilitation USTR, NTE 2026, 376.
lengthy, inconsistent, entry conditions and firms, perishable goods risk management, benchmark.
paper-based, and affected raises transaction costs. sectors. transparent fees, anti-
by corruption and unclear corruption controls.
fees.
Nigeria Technical regulations and TBT/SPS IC/PR Weak transparency and U.S. food, agriculture, WTO notification TBT/SPS scorecard item. USTR, NTE 2026, 377.
SPS measures are not inconsistent application cosmetics, pesticides, discipline, publication,
consistently notified or undermine legal certainty manufactured goods. risk-based procedures,
implemented, creating and market access. stakeholder consultation.
confusion and compliance
burdens.
Nigeria Procurement restrictions Government procurement DC/IC Uses procurement to shift U.S. infrastructure, Non-discrimination, Procurement and USTR, NTE 2026, 377-378.
favor Nigerian suppliers opportunity away from technology, engineering, transparent tenders, limits investment scorecard
and may require local foreign suppliers and services, and equipment on local-content and item.
partners, consortiums, impose performance firms. technology-transfer
technology transfer, local requirements. conditions.
production, or capacity
building.
Nigeria Data localization and Services / digital trade IC/DC Restricts cross-border U.S. cloud, platform, Trusted data transfer Digital services scorecard USTR, NTE 2026, 379.
digital measures require data flows and raises payment, software, and framework, narrow item.
storage of Nigerian costs for U.S. digital firms. cybersecurity firms. security exceptions, no
citizens’ data in Nigeria forced localization.
and local requirements for
ICT and platform services.
Nigeria Foreign-exchange Foreign exchange / PR/IC Impairs investment U.S. exporters, Transparent FX access PR/IC scorecard item. USTR, NTE 2026, 381.
restrictions and investment security, payment contractors, investors, rules, repatriation
repatriation delays hinder predictability, and import service providers. timelines, appeal rights.
imports, projects, and capacity.
investment returns.
South Africa EU and UK trade Tariffs / preferential IC Disadvantages U.S. U.S. distilled spirits, wine, Reciprocal preference Reciprocity scorecard USTR, NTE 2026, 440.
preferences create tariff discrimination exporters relative to EU and high-value food and treatment or reduction of item.
disparities for products and UK suppliersina beverage exports. discriminatory tariff
such as distilled spirits, preference-receiving disparities.
while South Africa market.
receives U.S. AGOA
preferences.
South Africa U.S. poultry access has Tariffs / SPS/TRQ IC Combines tariff and SPS U.S. poultry exporters and Reduce in-quota tariff, Priority agriculture USTR, NTE 2026, 440-441.
fallen after in-quota tariff barriers to reduce U.S. related agricultural expedite HPAI scorecard item.
increases, antidumping poultry market access. workers. regionalization, reform
continuation, HPAI delays, TRQ administration.
and limited TRQ
utilization.
South Africa SABS EMC certification TBT / conformity IC/PR Raises costs and delays U.S. ICT and electronics Accept ILAC and U.S. TBT scorecard item. USTR, NTE 2026, 441.
costs, lab requirements, assessment market entry for fast- firms. testing; reduce fees and
and review timelines can moving technology review timelines;
delay ICT products up to products. transparent procedures.
18 months.
South Africa Food labeling draft would TBT IC/DC Restricts U.S. food and U.S. food and beverage Align with international TBT scorecard item. USTR, NTE 2026, 441-442.
impose warning labels, beverage formulation, manufacturers. standards and provide
import shelf-life labeling, marketing, and scientific rationale.
restrictions, novel entry.
definitions, and marketing
restrictions with
deviations from
international standards.
South Africa Pork restrictions require SPS IC Maintains non-science- U.S. pork exporters. Recognize U.S. disease SPS scorecard item. USTR, NTE 2026, 442.
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digital platform remedies
focus primarily on U.S.
technology companies
and are modeled on EU
Digital Markets Act
concepts.

/ services

enforcement can operate
as a selective non-tariff
barrier against U.S.
exporters.

software, app stores,
advertising, and online
services.

discipline, due process,
non-discrimination, no ex
ante targeting of U.S.
firms.

scorecard item.

South Africa Procurement remains Government procurement DC/IC/PR Limits foreign entry and U.S. infrastructure, Transparent tenders, non- Procurement scorecard USTR, NTE 2026, 442-443.
non-transparent, with favors domestic or energy, technology, discrimination, limits on item.
direct awards, domestic selected suppliers. services, and equipment local content and direct
preferences, local-content firms. awards.
policies, and broad
carveouts.
South Africa Audiovisual and online Services barriers IC/DC Raises costs and limits U.S. media, streaming, Remove ownership cap, Services scorecard item. USTR, NTE 2026, 444-445.
content rules include up foreign service entertainment, and digital avoid quotas and
to 80 percent local participation. service providers. discriminatory fees, adopt
content, foreign neutral regulation.
ownership cap, licensing
fees, and possible quotas
for streaming platforms.
South Africa Competition Commission Anticompetitive practices DC/IC Domestic competition U.S. digital platforms, Consumer-welfare Digital competition ACMD USTR, NTE 2026, 445.
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Annex B. Enhanced Trade Remedy Framework

Annex B sets out the Enhanced Trade Remedy framework referenced in Section VI. Itis included as a
proposed mechanism for translating identified ACMDs into calibrated, measurable consequences
and for reducing or removing those consequences when verified reforms occur.

Introduction

Over the past several decades, trade liberalization has significantly reduced applied tariffs and formal
border barriers, while protection has increasingly shifted into domestic regulatory and administrative
measures. These measures operate through licensing regimes, technical regulations, standards
setting, competition enforcement, state-linked financing, and selective application of domestic law.
Although such measures often preserve facial compliance with tariff bindings and market access
commitments, they materially alter competitive conditions and restrict entry in practice. The result
has been the substitution of tariff protection with regulatory and institutional measures that preserve
formal market openness while materially restricting competitive entry.®

These measures are referred to as anti-competitive market distortions (ACMDs). They are
government-created or government-enabled interventions that undermine property rights (PR),
domestic competition (DC), or international competition (IC) in ways that reduce productivity and
wealth creation. They function by raising rivals’ costs, restricting entry, reallocating rents toward
favored firms, or otherwise distorting market outcomes through domestic institutional design.
Because ACMDs are embedded in domestic law, regulation, and administrative practice, they are not
well addressed by trade disciplines designed primarily to regulate tariffs, quotas, and explicit
subsidies.*

The existence of such distortions is well documented. The Office of the United States Trade
Representative’s National Trade Estimate (NTE) Report on Foreign Trade Barriers identifies regulatory,
technical, licensing, standards-related, and competition-based measures that impede market access
across a wide range of sectors and trading partners. The NTE performs a descriptive and diagnostic
function by cataloguing these measures and reporting them annually. However, it does not quantify
the economic impact of identified distortions, nor does it provide a mechanism to translate their
identification into calibrated, product-specific enforcement responses. As a result, the same ACMDs
recur across successive NTE reports, reflecting the absence of a mechanism that converts
identification into enforceable economic consequence.*®

The absence of an enforcement mechanism capable of converting identified ACMDs into
proportionate economic consequences has produced a persistent enforcement gap. Where
distortions deliver durable competitive advantage at low expected cost of challenge, they tend to

33 Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy (London: Routledge,
2021).

34 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

35 Office of the United States Trade Representative, 2024 National Trade Estimate Report on Foreign Trade Barriers
(Washington, DC: USTR, 2024) Competere LLC, 4 Quantitative Framework for Measuring and Reducing Anti-
Competitive Market Distortions Using the National Trade Estimate.
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persist. Firms facing such distortions reduce investment, exit affected markets, or forego entry
altogether, while governments retain incentives to maintain regulatory arrangements that generate
domestic rents. Addressing this gap requires an enforcement mechanism that treats ACMDs as
distortions with measurable economic scale and links that scale to consequences applied at the level
of the affected product market.*

The enforcement gap created by ACMDs

5. Trade remedies are currently structured around two narrow constructs: anti-dumping, which focuses
on price discrimination, and countervailing duties, which require proof of a subsidy that is legally
specific. However, the dominant forms of ACMDs now operate through regulatory and institutional
measures that affect costs rather than prices and do so on an economy-wide or sector-wide basis.
These measures frequently reduce the costs of particular domestic firms through regulatory design,
selective enforcement, or institutional privilege, but they do not meet the legal tests for
countervailability because they are not limited to a specific firm or industry in the manner required
under existing subsidy disciplines. As a result, modern ACMDs can generate substantial competitive
harm while remaining outside the reach of conventional trade-remedy law.*’

6. Existing trade disciplines are poorly equipped to address ACMDs because they focus on formal
compliance with treaty obligations rather than on the economic effects of regulatory and institutional
measures. Measures that materially distort competition may remain formally permissible under trade
agreements, even as they generate substantial harm within specific product markets.*® There is
clearly a defensive enhancement which is more applicable in a trade remedy context. However, given
the difficulties associated with securing both market access and contestability because of ACMDs in
other countries, we believe a tariffication of those countries’ ACMDs is warranted. The tariff can be set
at the level that offsets the damage to the US economy of the ACMD in country.

7. ACMDs are not addressed through mechanisms that scale with their economic impact. Regulatory
measures that raise rivals’ costs or restrict entry do not generate consequences proportional to the
harm they impose within the affected product market. Instead, enforcement options are limited to
prolonged dispute settlement, informal consultation, or ad hoc political escalation. None of these
pathways establishes consequences that scale with the size of the distortion.*

8. This absence of calibration is compounded by a lack of product-market specificity in existing
responses. ACMDs operate within identifiable sectors and product categories, but available
enforcement tools rarely target those markets directly. This disconnect reduces the incentive to
reform the underlying distortion and allows ACMDs affecting specific product markets to persist even
when they are repeatedly identified and documented.*
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Response: The Enhanced Trade Remedy

9. The enforcement gap would be addressed through the Enhanced Trade Remedy (ETR) by applying a
tariffication of distortion mechanism to ACMDs operating within defined product markets. Where tariff
liberalization has reduced formal border barriers while protection has shifted into regulatory and
institutional forms, the ETR would translate the economic effects of ACMDs into a tariff based on the
scale of the distortion.*

10. The magnitude of the tariff under the ETR would be derived using cost-based logic rather than price-
based comparisons. The ACMD framework assesses how regulatory and institutional interventions
raise costs, restrict entry, or otherwise alter competitive conditions, and the tariffication step would
express those effects in commensurable economic terms. In the framework, damage to the relevant
product market is correlated to wealth destruction, with GDP per capita less government spending
used as a proxy to translate distortion mass into a tariff-equivalent magnitude. This approach would
allow qualitative regulatory measures to be converted into quantitative enforcement outcomes
grounded in observable economic indicators.*?

11. The ETR would be capable of both defensive and offensive application. In defensive use, the
mechanism would address excess exports resulting from ACMDs through a defined evidentiary
sequence consisting of a determination that an ACMD exists, an assessment of its impact on
competitive conditions within the relevant product market, evidence that the distortion has resulted in
excess exports, and a showing of material damage and causation. In offensive use, the ETR would
address ACMDs that block market access for exports by applying calibrated border responses until
the distortion is reduced.*

12. Because the tariff would be calibrated to the measured scale of the ACMD, changes in distortion mass
would result in corresponding changes to the level of the border response. Verified reduction in the
distortion would lead to reduction or removal of the tariff, while persistence or re-emergence of the
distortion would maintain or restore it.*

13. As noted in section 7 of the attached draft bill, remedies could additionally include service license
revocations, fines, penalties and even government procurement variations depending on the nature of
the ACMD and the foreign firm benefited.
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Mechanics of the Enhanced Trade Remedy: The ACMD Model and
Measurement System

The ETR would rely on the ACMD model to supply the analytical and measurement inputs required for
calibrated, product-market-specific enforcement.* The model’s purpose is measurement of
distortion mass and its effect on voluntary exchange, productivity, and wealth creation.*

What constitutes an ACMD for measurement purposes

For purposes of the ETR, an ACMD would be a government-created or government-enabled
intervention that alters competitive conditions by weakening property rights, distorting domestic
rivalry, or restricting international competition within a defined product market.*” ACMDs include
regulatory and administrative barriers to entry, discriminatory licensing or permitting requirements,
technical regulations and standards applied without equivalence, selective or asymmetric
enforcement of domestic law, state-linked financing and directed credit, localization mandates, and
competition policy practices that entrench incumbents or state-linked firms.*® For measurement,
these actions are treated as market-level distortions and assessed based on their effects on entry,
costs, and rivalry within the affected product category.*

Unit of analysis: the defined product market

The ACMD model evaluates distortions at the level of the relevant product market because
competitive harm, damage, and trade effects manifest within specific product categories rather than
across the economy as a whole.*® Product-market definition establishes the scope of analysis for
identifying affected firms, measuring changes in competitive conditions, and correlating distortion
mass with damage.® Where a regulatory or institutional measure affects multiple product markets,
the model treats each market separately so distortion mass can be allocated across product
categories according to observed effects.?

Model architecture: the three ACMD pillars

The ACMD model is structured around three analytical pillars that capture distinct channels through
which distortions affect competition and wealth creation: property rights (PR), domestic competition
(DC), and international competition (IC).®

The PR pillar captures distortions that weaken legal certainty, contract enforcement, investment
security, or access to assets such as land, capital, and intellectual property.> PR distortions raise risk
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premia, increase the cost of capital, and reduce incentives to enter or expand within a product
market.>®

19. The DC pillar captures distortions that restrict rivalry within a market, including regulatory barriers to
entry and expansion, selective enforcement, state aid and directed credit that alter competitive
neutrality, and competition policy practices that protect incumbents.* DC distortions reduce
contestability and diminish competitive pressure within the product market.®’

20. The IC pillar captures distortions that impede cross-border competition and market access, including
discriminatory standards and conformity assessment regimes, licensing requirements applied
without equivalence, localization mandates, restrictions on foreign participation, and other measures
that raise compliance costs or foreclose entry by foreign producers.®® IC distortions segment markets
and reduce the competitive pressure exerted by imports or foreign investment.*

Scoring distortions within each pillar

21. Within each pillar, ACMDs are scored to reflect scale and intensity so qualitative regulatory and
institutional measures can be expressed in commensurable magnitude.®® Scoring assesses factors
such as the scope of affected firms and transactions, the severity of cost or entry effects, persistence
and predictability, and enforcement asymmetry.®' Evidence inputs can include legal texts and
implementing regulations, administrative guidance, eligibility criteria, documented compliance
burdens, and observed restrictions on market participation.®

Aggregation and distortion mass

22. Scores across PR, DC, and IC are aggregated to produce a product-market distortion profile.®
Aggregation reflects that ACMDs operate cumulatively through multiple instruments and channels.®
Where distortions interact, aggregation accounts for amplification effects, such as weak property-
rights environments magnifying the impact of domestic or international competition restrictions.®® The
aggregated output represents distortion mass affecting the product market and forms the basis for
calibration under the ETR.%®
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Translating distortion mass into a tariff-equivalent basis

The tariffication-of-distortion step translates product-market distortion mass into a tariff-equivalent
magnitude usable for border application.®” This translation is grounded in cost-based logic rather than
price-based comparisons.®® The ACMD model correlates distortion effects to damage within the
relevant product market, and uses GDP per capita less government spending as a proxy for wealth
destruction associated with distortion mass, providing a basis to express the scale of the response as
a tariff based on the scale of the distortion.®

Inputs for defensive and offensive application

For defensive application, the ACMD model supplies the analytical inputs required to support a
calibrated response, including identification and classification of the ACMD, assessment of impact on
competition within the defined product market, evidence of excess exports associated with the
distortion, and evidence of material damage and causation.” For offensive application, the model
supports identification of ACMDs that block market access for exports, quantifies product-market
impact, and provides the basis for calibrated border responses until distortion mass is reduced.”

Measurement, verification, and adjustment over time

ACMD measurement under the ETR would be iterative.” Distortion scores would be updated in
response to regulatory changes, enforcement changes, verified reforms, or re-emergence of
distortion.” Verified reduction in distortion mass would lead to proportional reduction or removal of
the border response, while persistence or reversal would maintain or restore it.”

Integration with diagnostic instruments

Diagnostic instruments such as the NTE would feed into the ACMD model by identifying candidate
distortions for classification and measurement.”® The ACMD model adds pillar-based classification,
guantification of distortion magnitude, and prioritization by product-market impact.”®

Operational Application of the Enhanced Trade Remedy

Application of the ETR would begin with the identification of a candidate ACMD affecting a defined
product market. Candidate ACMDs may be identified through diagnostic instruments such as the NTE,
through evidence submitted by affected firms or sectors, or through information developed in trade
committee, regulatory, or market-monitoring processes. The initial determination is whether the
measure plausibly constitutes an ACMD capable of materially affecting competitive conditions within
a specific product market.
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28. Once a candidate ACMD is identified, the application would define the relevant product market and
scope the measures to be assessed in that market, including whether multiple ACMDs should be
treated jointly for scoring and aggregation. The application would then translate the resulting
distortion mass into a tariff-equivalent magnitude through the tariffication-of-distortion step,
producing a calibrated tariff based on the scale of the distortion.

29. The application would proceed along a defensive or offensive pathway. Defensive application would
require the evidentiary sequence described above, including ACMD existence, competitive impactin
the product market, excess exports, and material damage and causation. In offensive application, the
ACMD modelis used to translate a foreign domestic distortion into a tariff calibrated to its effect on
the U.S. market. Where a trading partner applies an ACMD that lowers one of its pillar scores, the
resulting cost advantage to its producers alters competitive conditions and restricts market access for
U.S. exporters. The ACMD model estimates the change in distortion mass associated with that policy
by measuring the decline in the relevant pillar scores and correlating that change to the impact on
trade and competition between the two economies. That impact is then translated into a tariff-
equivalent magnitude by linking the estimated loss in wealth creation, proxied by changes in GDP per
capita, to the damage experienced in the U.S. market. The resulting tariff is set at a level designed to
offset the competitive advantage created by the foreign ACMD until the underlying distortion is
reduced or removed.”’

30. Following completion of the evidentiary sequence, the calibrated tariff would be applied to imports of
the affected product category. The application would then enter a monitoring and update cycle in
which distortion scores are updated for regulatory changes, enforcement changes, verified reforms, or
re-emergence of distortion, and the tariff is reduced, removed, maintained, or restored in line with
updated distortion mass.
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